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chapter, § 563e.29 (c) and (d) of this
chapter, the OTS Application Proc-
essing Handbook, and other super-
visory guidance issued by the OTS.

(5) Expiration of approvals. If an asso-
ciation does not open a branch within
the time specified in the approval, and
the Director or his or her designee
finds that the association is not mak-
ing a good-faith effort to open the
branch promptly, the approval will be
deemed to have expired and the asso-
ciation will be required to reapply if it
wants to branch in that location.

(d) Federal preemption. This exercise
of the OTS’s authority is preemptive of
any state law purporting to address the
subject of branching by a Federal sav-
ings association.

[57 FR 12207, Apr. 9, 1992, as amended at 60
FR 66718, Dec. 26, 1995; 62 FR 64146, Dec. 4,
1997]

§ 556.13 Receipt of interest expressed
as a percentage of other income.

(a) With limited exceptions, Federal
savings associations lack the statutory
authority to acquire an equity interest
either in real estate or in a corpora-
tion. Accordingly, Federal savings as-
sociations cannot, as part of a loan
transaction, acquire an ownership in-
terest in the security property or in a
corporate borrower. The issue has aris-
en as to whether the receipt of a share
of the income generated by the secu-
rity property or of a corporate bor-
rower, or any similar participation
with the borrower in the loan project,
necessarily constitutes an unauthor-
ized acquisition of an equity interest.

(b) The Office has determined that
the receipt of such income or the right
to receive income should not be consid-
ered an equity interest if it in sub-
stance constitutes no more than a part
of the compensation received for the
use of the Federal savings association’s
funds. Accordingly, if the borrower has
an unconditional obligation to repay
the loan principal, and if a Federal sav-
ings association receives a substantial
payment of interest calculated periodi-
cally as a percentage of the out-
standing principal loan balance, it may
receive additional interest calculated
on the basis of the income from or the
appreciation of the security property,
the income of a corporate borrower, or

some other measure of a venture’s suc-
cess. The means by which a Federal
savings association calculates its share
of the income is not a material consid-
eration in determining whether the
share constitutes an equity interest in
the property.
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Subpart A—General

§ 557.1 What does this part do?
This part applies to the deposit ac-

tivities of savings associations. If you
are a federal savings association, sub-
part B of this part applies to your de-
posit activities. Subpart C of this part
applies to the deposit activities of all
federal and state-chartered savings as-
sociations.

Subpart B—Deposit Activities of
Federal Savings Associations

§ 557.10 What authorities govern the
issuance of deposit accounts by a
federal savings association?

A federal savings association (‘‘you’’)
may raise funds through accounts and
may issue evidence of accounts under
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section 5(b)(1) of the HOLA (12 U.S.C.
1464(b)(1)), your charter, and this part.
Additionally, 12 CFR parts 204 and 230
apply to your deposit activities.

§ 557.11 To what extent does Federal
law preempt deposit-related State
laws?

(a) Under sections 4(a), 5(a), and 5(b)
of the HOLA, 12 U.S.C. 1463(a), 1464(a),
and 1464(b), OTS is authorized to pro-
mulgate regulations that preempt
state laws affecting the operations of
federal savings associations when ap-
propriate to:

(1) Facilitate the safe and sound op-
erations of federal savings associa-
tions;

(2) Enable federal savings associa-
tions to operate according to the best
thrift institutions practices in the
United States; or

(3) Further other purposes of HOLA.
(b) To further these purposes without

undue regulatory duplication and bur-
den, OTS hereby occupies the entire
field of federal savings associations’ de-
posit-related regulations. OTS intends
to give federal savings associations
maximum flexibility to exercise de-
posit-related powers according to a
uniform federal scheme of regulation.
Federal savings associations may exer-
cise deposit-related powers as author-
ized under federal law, including this
part, without regard to state laws pur-
porting to regulate or otherwise effect
deposit activities, except to the extent
provided in § 557.13. State law includes
any statute, regulation, ruling, order,
or judicial decision.

[62 FR 54764, Oct. 22, 1997, as amended at 63
FR 71212, Dec. 24, 1998; 64 FR 69184, Dec. 10,
1999]

§ 557.12 What are some examples of
preempted state laws affecting de-
posits?

The OTS preempts state laws that
purport to impose requirements gov-
erning the following:

(a) Abandoned and dormant accounts;
(b) Checking accounts;
(c) Disclosure requirements;
(d) Funds availability;
(e) Savings account orders of with-

drawal;
(f) Service charges and fees;

(g) State licensing or registration re-
quirements; and

(h) Special purpose savings services.

§ 557.13 What State laws affecting de-
posits are not preempted?

(a) The OTS has not preempted the
following types of state law, to the ex-
tent that the law only incidentally af-
fects your deposit-related activities or
is otherwise consistent with the pur-
poses of § 557.11:

(1) Contract and commercial law;
(2) Tort law; and
(3) Criminal law.
(b) The OTS will not preempt any

other state law if the OTS, upon re-
view, finds that the law:

(1) Furthers a vital state interest;
and

(2) Either only incidentally affects
your deposit-related activities or is not
otherwise contrary to the purposes ex-
pressed in § 557.11.

§ 557.14 What interest rate may I pay
on savings accounts?

(a) You may pay interest at any rate
or anticipated rate of return on savings
accounts, either in deposit or in share
form, as provided in your charter and
the account’s terms.

(b) You may pay fixed or variable
rates. If you pay a variable rate, you
must base it on a schedule, index, or
formula that you specify in the ac-
count’s terms.

§ 557.15 Who owns a deposit account?
You may treat the holder of record as

the account owner, even if you receive
contrary notice, until you transfer the
account on your records.

Subpart C—Deposit Activities of
All Savings Associations

§ 557.20 What records should I main-
tain on deposit activities?

All federal and state chartered sav-
ings associations (‘‘you’’) should estab-
lish and maintain deposit documenta-
tion practices and records that dem-
onstrate that you appropriately admin-
ister and monitor deposit-related ac-
tivities. Your records should ade-
quately evidence ownership, balances,
and all transactions involving each ac-
count. You may maintain records on
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